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Founded by forward-thinking attorneys and 

shepherded over the years by many great 

lawyers, KADC is a special organization. As 

KADC enters into its 52nd year, I take great 

pride in my opportunity to serve as President 

of this group of lawyers whom I admire and 

respect.  

 

At the heart of KADC’s success over the 

years has been the voluntary participation of 

its members in all of its endeavors. Operating 

as a collaborative group driven by a 

committee organizational structure, KADC 

depends on the contributions of its members 

to achieve its success. However, volunteering 

to help the KADC not only ensures the 

continuing success of the entity, volunteering 

brings great rewards in and of itself.  

 

Our mission at KADC is to advance the 

knowledge and improve the skills of civil 

defense lawyers, to elevate the standards of 

trial practice and to work for the 

administration of justice. We accomplish this 

in many ways including education, legislation 

and appellate court advocacy. Each of these 

initiatives requires the voluntary efforts of 

our members. 

 

KADC provides fabulous educational 

opportunities. We have just completed our 

Annual Meeting Conference that included a 

full slate of CLE options including ethics. 

Stated simply, there may be no other CLE 

offered in Kansas that contains so many 

pertinent topics presented by industry-

leading lawyers and experts. To volunteer to 

help plan the Annual Meeting for next year, 

contact committee chair Shannon Wead. 

 

In addition to the Annual Meeting seminar, 

we have twice partnered with our neighbor 

organization to the east, the Missouri 

Organization of Defense Lawyers (MODL), to 

present a mid-year seminar in Kansas City. 

We hope to do so 

again this year in 

the spring. Contact 

me if you are 

interested in 

volunteering for this 

committee. 

 

For young lawyers, 

KADC presents a Trial 

Skills Seminar in 

conjunction with the 

annual meeting. This 

year, 19 young 

lawyers participated. We welcome assistance 

from any volunteers for this next year’s 

academy. David Cooper has led this effort.  

Contact him to volunteer. 

 

Our legislative advocacy is a hallmark of 

KADC as well. During the legislative session, 

our members receive a weekly update that 

tracks all of the bills pertinent to our 

constituents. This year, in addition to other 

bills that may be introduced, we are 

reviewing legislation to affect admissibility of 

seatbelt evidence in motor vehicle accidents, 

legislation to limit the application of 40-908 

in personal injury civil litigation, and 

legislation regarding minimum insurance 

limits. Our legislative committee can always 

use volunteers to help with presentation of 

testimony to committees, drafting testimony 

and legislation, and communicating with 

legislators. Contact Nathan Leadstrum or 

Sarah Warner to volunteer with the legislative 

committee.  

 

Finally, the KADC stands to help its members 

with amicus brief support in important 

appellate cases. Currently, we have amicus 

briefs in the pipeline for issues as diverse as 

challenges to the constitutionality of 

legislative caps to consideration of dram 
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shop legislation and liability. Contact Anne 

Kindling or Eric Turner to volunteer to write 

an amicus brief. 

As I start my year as President, I reiterate my 

pride in both our organization and its 

members for the challenges we take on as 

well as the messages we convey. I appreciate 

the support and guidance of our recent 

presidents including Sarah Warner and Mark 

Katz, both of whom have done so very much 

to keep our organization vibrant and focused 

on current issues. My goal is to maintain the 

momentum they initiated and to provide 

even greater benefits to our members.  

I ask you to take some time to reflect on your 

own practice and to consider your ability to 

participate in and contribute to KADC 

endeavors. We all have busy schedules and 

important deadlines; but, we all have the 

time to volunteer for important causes as 

well.  Dare to volunteer for the KADC. The 

rewards will follow. 

President’s Message (Continued from page 1) 

EXECUTIVE DIRECTOR’S REPORT 

Greetings from KADC headquarters!   

Elsie Dierickx and I recently attended the DRI Annual Confer-

ence in Chicago along with Sarah Warner, Bill Townsley, Zach 

Chaffee-McClure, and Mark Katz from the KADC Board.  This 

is always a great opportunity to visit with other SLDOs (State 

Leadership Defense Organization) and exchange information 

on best practices, new trends, legislation that is popping up in 

multiple states, and engage in collaborative learning opportu-

nities.  The conference also had fantastic continuing educa-

tion tracks in almost every member area of practice, and 

amazing keynote speakers.  If you have never attended a DRI 

Conference, it’s worth putting on your bucket list! 

The Annual Conference was awesome.  Kudos to Lora Jennings and her team for putting 

together an outstanding program.  That group literally spent months hard at work bringing 

this product together.  The tireless Dave Cooper once again led the planning of a great Trial 

Skills Workshop, which is an amazing opportunity to experience lifelike trial practice for our 

newer members.   

I want to thank all of you who sent in recommendations over the last several weeks when 

we solicited suggestions for future Board members and award winners.  We were able to 

produce another good list of candidates for both the Board and our awards!  

KADC leadership has been hard at work already on 2018 legislative activity.  We have had 

communications with several other stakeholder groups and identified several areas where 

we anticipate partnering with those groups.  As the 2018 session draws nearer, those final 

policy positions will take shape, and we will keep membership appraised of our efforts. 

I’ll close with my usual plug to consider getting more involved with KADC.  We have a host 

of committees that do meaningful work and produce value for the membership. We can 

always use committed volunteers. 

 

 

Scott Heidner 

KADC  

Executive Director 

http://www.kadc.org/
http://www.facebook.com/pages/Kansas-Association-of-Defense-Counsel/334301516586841?fref=ts
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DRI Seminars 
 

January 31,, 2018 

Women in Law 

Miami Beach, FL 

   

February 7, 2018  

Product Liability 

San Diego, CA 

 

March 1, 2018  

Toxic Torts and 

Environmental Law 

Nashville, TN 

 

March 1, 2018  

Medical Liability and 

Health Care Law 

San Diego, CA 

 

March 14, 2018 

Trail Tactics 

Las Vegas, NV 

 

March 14, 2018 

Appellate Advocacy 

Las Vegas, NV 

 

March 21, 2018 

Insurance Coverage and 

Claims Institute 

Chicago, IL 

 

April 11, 2018 

Life Health Disability and 

ERISA 

 

April 16, 2018 

Business Management 

Principles for Lawyers 

Nashville, TN 

 

    

Visit www.DRI.org for  

additional information 

DRI REPORT 

Greetings from DRI—Voice of the Defense Bar. 

In the past I have been honored to serve KADC 

as an officer and board member, and now, I am 

just as honored to serve as DRI’s Kansas State 

Representative. As I begin my three-year term, I 

am mindful that I follow the likes of Jim 

Robinson and Mike Jones, so there is much to 

live up to.  

 

For those who are not familiar with DRI, it is the 

largest organization representing the interests 

of civil defense attorneys and their clients. It 

has served the defense bar for more than 50 

years. In addition to advocacy, DRI offers 

professional development opportunities in 29 

substantive committees, and numerous CLE 

seminars, conferences, and webcasts. It also 

offers support to state and local defense 

organizations, such as KADC.  

 

My official role as Kansas State Representative 

is to be a liaison between DRI and KADC. 

Additionally, I will help KADC and its members 

identify resources offered by DRI to assist in the 

development of our organization and our 

individual practices. To that end, DRI has two 

events coming up. In mid-January, DRI is 

hosting its annual Leadership Conference. DRI 

invites and pays for a KADC officer and its 

Executive Director to travel to Chicago to meet 

with officers and 

directors for other 

state and local 

defense 

organizations. During 

this two-day meeting, 

programming 

includes consultants 

and DRI leaders, all 

with an eye to 

providing the best 

information about 

how to maintain and 

grow organizations 

such as KADC and 

better serve their members. In the beginning of 

February, KADC’s officers will join other 

members of DRI’s Mid-Region, as well as the 

Pacific and Northwest Regions, in Cabo San 

Lucas, to learn from each other’s experiences 

and garner new ideas to improve on what is 

already an excellent organization.  

 

I am excited for my opportunity to represent DRI 

to the State of Kansas, and in many ways, I see 

this position as an opportunity to represent 

KADC to DRI. If you have any questions about 

DRI and how it can help you and your practice, 

please let me know.  

Mark Katz 

Coronado Katz LLC 

WELCOME NEW KADC MEMBERS 

Ken Berra — Fisher, Patterson, Sayler & Smith 

  Jeffrey Kuhlman—Hinkle Law Firm LLC   

Douglas Mackay—Creekstone Farms Premium Beef LLC 

Kate McKinney—Martin Pringle Oliver Wallace & Bauer LLP 

Will Nulton—  Martin Pringle   

Torrance Parkins—Gilliland & Hayes, LLC   

Sean Walsh—Hinkle Law Firm LLC   

Shari Weinman—Shelter Insurance Companies   

http://www.DRI.org
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The KADC Amicus Committee has received three applications 

for amicus briefs in pending appeals, and the three cases 

were featured in a panel discussion December 2 at the 

Annual Conference. All three cases are personal injury auto 

accidents. Two of the cases challenge damages caps and the 

third, an effort to create dram shop liability in Kansas. 

Two appeals involve challenges to Kansas’ non-economic 

damage caps. The Kansas Supreme Court has granted review 

in Hilburn v. Enerpipe, Ltd., 52 Kan. App. 2d 546 (2016), rev. 

granted (Aug. 24, 2017). which will be the first case to test 

the constitutional challenge framework established in Miller 

v. Johnson in 2012. In Miller, the Court held that the non-

economic damages cap in K.S.A. 60-10a02 do not violate 

Kansas Constitution Section 5 (right to jury trial) and Section 

18 (right to judicial remedy for injury) in the medical 

malpractice context. In Hilburn, the Court will consider if the 

caps are constitutional in the personal injury context. Andrew 

Holder, of Fisher Patterson Sayler & Smith, represents 

Enerpipe, Ltd., which prevailed at the court of appeals. The 

Amicus Committee has assigned Tim Finnerty of Wallace 

Saunders to author the KADC’s amicus brief. Finnerty also 

authored the KADC’s amicus brief in Miller. The Supreme 

Court has set oral argument for January 25. 

The Kansas Court of Appeals will consider a similar 

constitutional challenge to the non-economic damages 

restriction in K.S.A. 40-3130. Often 

referred to the “no pay, no play” statute, 

the law provides that anyone driving an 

uninsured vehicle is not entitled to 

recovery non-economic damages. 

Frank Hummer represents the 

defendant in Edwards v. Logan and 

submitted the amicus application. The 

Amicus Committee has conditionally approved the application 

and welcomes recommendations for an author. Oral 

argument has not been set.  

The Kansas Supreme Court has granted review to review the 

issue whether an establishment serving alcohol can be held 

liable for injuries caused by an intoxicated customer. In 

Kudlacik v. Johnny’s Shawnee, Inc., a drunk driver caused 

severe injuries to another driver after drinking at two Johnson 

County establishments. After the Court of Appeals summarily 

affirmed the District Court’s ruling of no liability, the Supreme 

Court agreed to revisit the issue of dram shop liability, which 

was repealed by the legislature in 1949 and rejected by the 

Supreme Court in 2005. Todd Thompson and Sarah Warner, 

of Thompson Warner, P.A., represent co-defendant Barley’s, 

Ltd. The Amicus Committee has approved an amicus brief 

and is in the process of selecting the author. Oral argument 

has not been set but is expected to be set in the spring.     

KADC AMICUS COMMITTEE REPORT 
BY ERIC TURNER 

KADC YOUNG LAWYERS REPORT 
BY SAMANTHA WOODS  

The Young Lawyers Committee enjoyed an active and 

successful Annual Meeting this year.  The meeting started off 

with a stellar attendance of 19 young lawyers at the Annual 

Trial Skills Workshop.  The Workshop was taught again this 

year by David Cooper who got assistance from Terelle Mock.  

David and Terelle provided guidance and demonstration of 

many deposition skills.  The program was very well received 

and the young lawyers who attended expressed their thanks 

to David and Terelle and look forward to what the duo have in 

store for next year.

 

After a long afternoon honing their depositions skills, the 

young lawyers kicked off the Annual Meeting with a happy 

hour hosted by the Martin Pringle firm at the firm’s Plaza 

office.  The young lawyers in attendance enjoyed beverages 

while overlooking the Plaza lights.  The view and the company 

were a delightful way to set the tone for what was a great 

Annual Meeting.  

 

One goal of the Annual Meeting Planning Committee this year 

was to more fully incorporate young lawyers into the Annual 

Meeting for more than just material preparation for their 

older colleagues.  Several young lawyers were charged with 

introducing speakers.  Those young lawyers included:  Ann 

Parkins, Samantha Woods, Kelsey Frobischer, Lisa Brown, 

and Jake Peterson. 

In addition, the young lawyers 

enjoyed a breakout session by soon-

to-be Douglas County Judge, Bethany 

Roberts.  Ms. Roberts discussed how 

to ethically balance life and work.  

Although the details of the 

presentation are unofficially 

classified, suffice it to say fun was 

had by all.  

Following the breakout session, the Young Lawyers 

Committee held a business meeting at which the committee 

leadership brainstormed with members about the direction of 

the Committee and what the Committee can offer to KADC 

young lawyers.  The Committee plans to stay active and 

hopes to further its goals of supporting KADC young lawyers 

and integrating young lawyers into the Annual Meeting.

 

Finally, the Young Lawyers Committee Secretary and 

Treasurer, Ann Parkins, was presented the Horizon Award for 

her hard work over the last couple of years supporting KADC 

and the Young Lawyers Committee.  When asked to help, Ann 

is always willing and ready and the Young Lawyers Committee  

thanks Ann for her service and congratulates her on the well-

deserved award. 

 

Eric Turner 

Foulston Siefkin LLP 

Samantha Woods 

Martin Pringle Oliver 

Wallace & Bauer LLP   
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The Kansas Court of Appeals will soon 

be considering Edwards v. Logan, a 

case filed in Sedgwick County, Kansas 

in which the Plaintiff is challenging the 

constitutionality of K.S.A. § 40-3130, 

also known as the No Pay, No Play 

Statute. 

K.S.A. § 40-3130 is a section of the 

Kansas Automobile Injury Reparations 

Act (“KAIRA”) that generally disallows a 

driver who does not have required 

personal injury protection benefits from 

recovering non-economic damages.  

The portion of the statute being 

challenged provides: 

Any person who, at the time of an 

automobile accident resulting in 

injuries to that person, is required 

but fails to maintain personal injury 

protection benefits coverage 

mandated by the Kansas Automobile 

Injury Reparations Act, article 31 of 

chapter 40 of the Kansas Statutes 

Annotated, and amendments 

thereto, shall have no cause of 

action for recovery of noneconomic 

loss sustained as a result of an 

accident while operating an 

uninsured automobile. The 

provisions of this subsection shall 

not apply and a cause of action for 

noneconomic loss may be 

maintained if the court finds by clear 

and convincing evidence that the 

person bringing the cause of action 

did not knowingly at the time of the 

accident drive a motor vehicle that 

was without personal injury 

protection benefits coverage 

mandated by the Kansas Automobile 

Injury Reparations Act. The 

provisions of this subsection shall 

not apply to any person who at the 

time of an automobile accident has 

failed to maintain coverage for a 

period of 45 days or less and who 

had maintained continuous 

coverage for at least one year 

immediately prior to such failure to 

maintain coverage.  K.S.A. § 40-

3130 (a) (2011). 

On March 28, 2015, Plaintiff was 

travelling westbound on West Wyatt 

Earp Boulevard in Dodge City, Kansas, 

when Defendant negligently turned into 

the same lane in front of Plaintiff and 

struck Plaintiff’s vehicle.  Defendant 

was found to be legally intoxicated.  

Plaintiff suffered injuries and brought 

suit.  The parties stipulated that 

Defendant was per se negligent for 

violating K.S.A.  8-1567a; Defendant 

was 100% at fault for the accident; 

Defendant’s per se negligence was the 

proximate cause of the accident; 

Plaintiff incurred medical expenses in 

the amount of $5,258.61 and had no 

other pecuniary damages; Plaintiff’s 

medical treatment after the accident 

was medically necessary and the 

amount of the medical expenses was 

reasonable. 

Plaintiff timely filed suit seeking 

damages and declaratory judgment 

declaring that K.S.A.  40-3130 is 

unconstitutional.  The Kansas Attorney 

General was provided with notice and 

timely intervened in the action. At 

summary judgment, the district court 

found that Plaintiff had standing to 

seek declaratory judgment and further 

found that K.S.A.  40-3130 “does 

impose a penalty” on those that fail to 

maintain personal injury protection 

benefits, but that such a penalty was 

permissible because it “could have 

been harsher” in that it only eliminated 

that Plaintiff’s right to seek 

noneconomic damages and did not cut 

off other categories of damages 

available.  Thus, the district court ruled 

that the statute did not violate 

Plaintiff’s rights and that the matter 

could proceed to trial.   

The district court set forth a procedure 

by which the trial would include 

noneconomic damages and that any 

noneconomic 

damages 

awarded by the 

jury would be 

set aside 

pending 

appeal.  The 

parties then settled the case, with 

Defendant’s insurer paying Plaintiff’s 

medical expenses while the issue of 

noneconomic damages was on appeal.  

In the event Plaintiff succeeded upon 

his appeal, Plaintiff would also receive 

an additional $2,000 for noneconomic 

damages and would recover nothing 

more in the event the appeal failed. 

Plaintiff has challenged § 40-3130 on 

the basis that it violates Sections 5 

(right to a jury trial) and 18 (justice 

without delay) of the Kansas Bill of 

Rights and that it violates the Equal 

Protection and Due Process Clauses.  

Plaintiff’s main argument is that § 40-

3130 violates the “quid pro quo” test 

which generally requires that the 

legislature provide a substitute remedy 

when it extinguishes a remedy that was 

available at common law.  Although 

they have not yet filed their briefs, it is 

expected that the State and Defendant 

will argue that the quid pro quo analysis 

need not be considered since § 40-

3130 is a statutory amendment to 

KAIRA rather than an independent 

statutory section.  Accordingly, the 

defense will argue that a new quid pro 

quo analysis is not necessary for an 

individual amendment and that the 

substitution for “No Pay, No Play” is the 

entire statutory scheme under KAIRA.  

In other words, the defense argues that 

all of the remedies under KAIRA must 

be considered when analyzing whether 

an adequate remedy was provided—not 

just § 40-3130 in isolation. 

Defendant has requested that KADC 

provide an amicus brief on this issue.   

 

PLAINTIFF CHALLENGES CONSTITUTIONALITY OF THE NO PAY, 

NO PLAY STATUTE. 
By Samantha Woods  

Samantha Woods 

Martin Pringle Oliver 

Wallace & Bauer LLP   



 

 

Kansas Defense Journal  Fall 2017 Page 6 

CONGRATULATIONS KADC AWARD WINNERS 

Mike Jones (Martin Pringle Oliver Wallace & Bauer LLP  ) won the 

Distinguished Service Award from KADC.  

The Distinguished Service Award is given to a KADC member for his or her 

exceptional service to KADC. 

Jim Robinson (Hite, Fanning & Honeyman, LLP ) was presented with the Kahrs 

Lifetime Achievement Award.  

The Kahrs Lifetime Achievement Award is named after a co-founder of the 

KADC and longtime Wichita attorney, William A. Kahrs, of the Kahrs, Nelson, 

Fanning & Hite firm. Mr. Kahrs had a long and distinguished legal and public 

service career spanning five decades.  

Ann Parkins (Wilse & Reber, L.C.) was given the Horizon Award. 

The Horizon Award is given to a KADC young lawyer who makes 

outstanding contributions to KADC and demonstrates potential for 

leadership within the organization. 

Holly Dyer  (Foulston Siefkin LLP), and Jay Fowler were presented with the 

Benedict Arnold Award 

The Benedict Arnold Award, instituted at the 1994 Annual Meeting, is given to 

a KADC member who represents a winning plaintiff in a case defended by a 

fellow member. 

Sarah Warner (Thompson Warner, P.A.) was given the Past 

Presidents Plaque. 

Sarah Warner (Thompson Warner, P.A.) was given the DRI 

Exceptional Performance Award  
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Rimkus Consulting Group, Inc  

Exponent 

The Bar Plan 

MDD Forensic Accountants  

Alcohol Detection Systems  

ESI 

CED Technologies Inc 

Arcadia Settlements Group  

Sellon Forensics Inc 

AEI Corporation 

Clark, Mize & Linville, Chartered  

Appino & Biggs Reporting Service  

S-E-A, Ltd. 

 

EBOOK SPONSOR 

Sikich 

 

COCKTAIL RECEPTION 

Ringler Associates 

 

 

JOHN HAYES LIBATION BREAK 

Gilliland & Hayes, L.L.C. 

 

CONTINENTAL BREAKFAST SPONSORS 

Foulston Siefkin L.L.P. Arcadia Settlements Group 

 

AUDIO VISUAL SPONSOR 

Polsinelli, PC 

 

REFRESHMENT BREAK SPONSORS 

Fay Engineering 

Hite Fanning & Honeyman L.L.P  

Clark, Mize & Linville,  

Chartered 

 

FLASH DRIVE SPONSOR 

Fisher, Patterson, Sayler & Smith, L.L.P. 

 

LANYARD SPONSOR 

Martin Pringle Attorneys at Law 

 

ROOM KEY SPONSOR 

THANK YOU TO THE FOLLOWING 2017 ANNUAL MEETING SPONSORS 
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KADC MISSION 

The Kansas Association of Defense Counsel (KADC) is a statewide non-profit organization of Kansas lawyers who 

devote a substantial part of their practice to the civil defense of litigated cases, and has a membership of over  

230 attorneys. The goal of KADC is to enhance the knowledge and improve the skills of defense lawyers, elevate 

the standards of trial practice, and work for the administration of justice. 

EX PARTE INTERVIEW WITH TREATING PHYSICIANS: A 

PROMISING UPDATE 
By Matthew A. Spahn  

In any personal injury case, one of the 

first orders of business is to obtain a 

medical authorization from the plaintiff.  

Those authorizations often contain 

language permitting defense counsel to 

have ex parte interviews with the 

plaintiff’s treating physician(s).  The 

Kansas district courts have consistently 

permitted ex parte interviews based on 

the finding that the plaintiff has made a 

claim for personal injury and, in filing a 

lawsuit, the plaintiff’s patient-physician 

privilege has dissipated pursuant to 

K.S.A. 60-427(d).     

Recently, however, there has been 

significant pushback from the plaintiff’s 

bar regarding inclusion of the ex parte 

language in medical authorizations.  

More concerning, several of those 

efforts have led to district courts in 

Butler County and Riley County 

prohibiting defense counsel from 

having ex parte interviews with treating 

physicians.  Due to this success, the 

plaintiff’s bar appears to have been 

reinvigorated in its efforts to once and 

for all preclude ex parte access to the 

plaintiff’s treating physician(s).  

A recent decision by the district court in 

Sedgwick County, however, confirms 

that the prohibition on ex parte 

interviews with treating physicians is 

not the wave of the future.  Just this 

fall, the district court entered an order–

over objection of plaintiff’s counsel–

permitting ex parte interviews of 

treating physicians by defense counsel.  

Most importantly, the court did not rely 

on Sedgwick County Local Rule 208(a) 

– which permits ex parte interviews–in 

reaching its conclusion.  As a result, the 

district court’s rationale and guidance 

is persuasive throughout the State of 

Kansas. 

 If you are facing similar pushback by 

plaintiff’s counsel on the ex parte 

interview issue, consider raising some 

of the following arguments, which the 

above-referenced district court found 

persuasive in permitting defense 

counsel to request ex parte interviews 

with the plaintiff’s treating physician(s). 

There is no patient-physician privilege.  

In Kansas, there is no physician-patient 

privilege at common law.  The 

physician-patient privilege in civil 

actions is a creature of statute.  K.S.A. 

60-427.  Under Kansas law, the 

privilege does not exist if the patient’s 

medical condition is an element or 

factor of the patient’s claim.  K.S.A. 60-

427(d).  Defense counsel has the right 

to obtain discovery on any 

“nonprivileged matter.”  K.S.A. 60-

226(b)(1).   

Ex parte interviews do not violate state 

or federal law.  Allowing defense 

counsel to have ex parte 

communications with consenting 

treating physicians is not prohibited 

under Kansas or federal law.  See 45 

C.F.R. § 164.512(e)(1)(i).  If the Kansas 

legislature intended to prohibit ex parte 

interviews with treating physicians, it 

would have enacted a statute to reflect 

that constraint.  The Kansas legislature 

has not prohibited ex parte 

communication, despite legislation 

supported by the plaintiff’s bar 

attempting to statutorily discontinue ex 

parte interviews. 

Treating physicians 

are just fact 

witnesses.  Courts 

and legal 

scholars have 

commonly 

recognized that 

treating physicians are fact witnesses, 

albeit with special expertise.  

Consequently, like any other 

unrepresented fact witness, there is 

nothing prohibiting defense counsel or 

plaintiff’s counsel from contacting them 

informally.   

There should be equal access to fact 

witnesses.  Allowing plaintiffs 

unfettered access to treating physicians 

while defendants are relegated to a 

formal deposition creates a 

fundamental imbalance in the discovery 

process.  Both plaintiffs and defendants 

should have the same right to efficient 

and fair discovery.   

The court should encourage, not 

discourage, informal discovery.  Ex 

parte interviews lead to the just, 

speedy, and inexpensive litigation 

process.  “Informal discovery is both 

expedient and less expensive than 

formal discovery, and therefore should 

be encouraged, not discouraged.”  

Sample v. Zancanelli Mgmt. Corp., 

2008 U.S. Dist. LEXIS 13674, *2 (D. 

Kan. Feb. 21, 2008).  Ex parte 

interviews are consistent with providing 

equal access to relevant evidence and 

efficient, cost-effective litigation.  

 

 

Matthew Spahn 

Martin Pringle Oliver 

Wallace & Bauer LLP   
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Thank you to our 2017-2018 KADC Sponsors  
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